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A firing offense 
In Ohio, your employer can stop you from 
smoking, even off the clock.  

In 30 other states, you could fight it.  

By Sara Smith  

You could argue that there's never been a 
good time to be a smoker. But it's hard to 
imagine there's ever been a worse time 
than the present, particularly in Central 
Ohio. 

Columbus and a number of surrounding 
communities have outlawed smoking in 
bars, restaurants and other public places. 
Ohio, like many other states, is fattening its 
coffers at the expense of cigarette buyers, 

who now pay $1.25 a pack in taxes. That's 
70 cents more than they paid a year ago. 

And now, emboldened by the knowledge 
smokers are targets, businesses are 
increasingly willing to ban smoking on and 
off the clock. 

Can they do that? It appears they can, 
particularly in Ohio, one of 20 states 
without a lifestyle-rights law to protect 
employees from being told what to do after 
hours. 

Employers are always looking for new 
ways to shrink bloated healthcare costs. 

Many execs are bringing in human-resources consultants to help them navigate the dizzying 
maze of approaches, and it seems one increasingly thinkable option is giving smokers the boot. 

Currently, HR eyes are turned to the Scotts Miracle-Gro Co. In states where it's legal, 
Marysville-based Scotts will begin firing smokers in October if they're not showing a concerted 
effort to kick the habit. In states where smokers are protected by lifestyle-rights statutes, Scotts 
employees who smoke will keep their jobs but see much higher insurance premiums. 

"This is now becoming a hot trend in the Columbus area due to the rising healthcare costs," said 
Becky Miller, a consultant for the human-resources company Sequent and 2005 president of 
Human Resources Association of Central Ohio. Miller is a personal shopper of sorts, but instead 
of the latest in fashion, she scopes out the newest and hottest trends in resource management for 
her clients. 
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"A lot of them are in a lot of discussion right now," she said. "I think they'll wait and see the 
impact of Scotts and then decide what to do." 

Miller estimates that as many as one-quarter of Columbus companies are discussing 
implementing policies that would eventually eliminate smokers from their workforces. 

"About 25 percent are looking at doing this in July or January," Miller said. July and January are 
the "open-enrollment" months, when the window is open for companies to make changes to 
healthcare plans. 

The smoking crackdown is part of Scotts' overall wellness program, which also includes health 
assessments followed 
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by recommendations from a health coach, fewer fried-food options in the company cafeteria and 
healthier vending-machine choices. 

Ohio State University has announced plans to implement a similar program for its 35,000 
employees. Though OSU hasn't snuffed out smokers, it will require employees to complete 
health assessments and follow recommendations from a health coach. 

Miller said company smoking policies are all over the board. The nature of cessation programs, 
employer contributions to nicotine-replacement therapy and the spirit of forgiveness for those 
who fall off the wagon all vary by company. 

Most employers peg the announcement of their new policies to open-enrollment dates, Miller 
said, "but employees will have notice. One company is looking into giving six months' notice, 
and the shortest I've seen is 30 days' notice." 

However much notice a smoker gets, chances are it will take more than one try to quit for good. 
Beth Schieber of the Tobacco Use Prevention and Control Foundation said it takes the average 
person five to seven attempts to kick the habit. And knowing your job is on the line doesn't 
necessarily make it simpler. 

"You can't force someone to quit smoking," Schieber said. 

Actually, in Ohio, employers can force employees to quit. Or at least they can force them to 
choose between their jobs or that relaxing puff at the end of a long day. 

Ohio is not among the 30 states that have lifestyle-rights statutes, designed to protect employees 
from company policies that control what they ingest while they're off the clock. 

One type of lifestyle-rights statute covers only tobacco, while another covers all legal products. 
Colorado has perhaps the most employee-friendly statute; it protects 

all off-duty behavior as long as it's legal. 

Lifestyle rights don't appear to be a blue state-red state issue. The blue state of Oregon has one, 
but the blue state of Michigan doesn't 
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"The fact that there's no statute in Ohio means your boss can fire you for anything you do in your 
own home, whether it's legal or not," said Lewis Maltby, president of Workrights Institute, a 
national nonprofit comprised of ex-ACLU staff members. 

"Ohio is way behind the curve." 

Camille Hebert, an 
employment law 
professor at OSU's 
Moritz College of Law, 
said under current state 
law, workers who don't 
like their bosses' after-
work rules have few 
options. 

"You could bring a 
common-law inva-sion-
of-privacy case," she 
said, "but I think it 
would be unsuccessful 
in Ohio." 

"The state favors 
employers, not the 
employees. The state 
courts have not been 
creative about 
protecting employees' 
rights." 

Ironically, the best chance workers have to see their lifestyle rights protected might be for in-
state employers to push too hard to scale them back. 

Jeremy Gruber, the Workrights Institute's legal director, said lifestyle statutes are often proposed 
in reaction to employer trends: If legislators believe too many company policies threaten 
employee privacy, they might step in. 

Some companies, while stopping short of an off-duty smoking ban, have found other creative 
ways to make smokers shoulder a bigger share of healthcare costs. 

One option for companies is a health savings account, or HSA. 

"There has been a movement to come up with creative solutions to lower the cost of health 
benefits," said Robert Denhard of the Ohio Department of Insurance. "HSAs were created in 
2003 as part of a focus on consumer-driven healthcare." 

HSAs are tax-exempt accounts that accrue interest and provide money to pay everyday 
healthcare costs, such as office visits and medication. 

Both employer and employee can choose how much, if anything, they will add to the account. A 
company may offer an HSA, but that doesn't mean it has to contribute any money. 
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Companies that offer HSAs don't have to pool all their employees together when shopping for 
insurance, so they might be able to offer nonsmokers better benefits than smokers. 

Just a generation ago, people worked with cigarettes dangling from their lips, ashes dropping into 
typewriters. Now the notion of firing them for smoking at home or in a cocktail lounge could 
move from revolutionary to routine. 

"I wouldn't consider it extreme," Miller said. 

"I think it's a trend of what things are going to look like in the future." 

Someday soon, you may see an inordinate number of smokers huddled together and puffing 
away outside the unemployment office. 
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